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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,701 


SEYMOUR WOLF, 
Appellant, 


Vv. 


MARTIN H. PERPER, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. May a Court dismiss a breach of contract action pursuant to 
Rule 41(b), Federal Rules of Civil Procedure, when it finds as a 
matter of law and fact that breaches did occur? 


2. To survive a motion to dismiss pursuant to Rule 41(b), 
Federal Rules of Civil Procedure, must a party have carried his 
burden of proof by a preponderance of the evidence? 


3. Should two cases pending before the same court and 
involving common questions of law and fact be consolidated for 
trial? 


4. May a party interposing an objection give his reason(s) 
therefor? 
STATEMENT PURSUANT TO GENERAL RULE 8(d) 
This case has not previously been before this Court under the 
same or a Similar title. 
STATEMENT OF THE CASE 


Although filed as an action for an accounting, this case was 
tried as one for breach of contract by reason of events which had 
transpired in the intervening two years (Tr. 4). 


In 1961, Appellee (herein called Perper) created a joint venture 


to build and operate a Holiday Inn motel in College Park, Maryland. 
Appellant (herein called Wolf) became a venturer by signing the 
venture agreement, dated September 13, 1961 (Pl. Ex. 2), and pay- 
ing the $7500.00 therein recited for his 2-1/2% interest (Tr. 46). 


Perper, therein authorized to conduct the business of the 
venture and to pay himself $100.00 a week after the motel was 
opened for business, furnished year-end statements to Wolf for 
income tax reporting (Tr. 47-8) but no operating statements until 
1966. 


Early in 1965, Perper called a meeting of the Venture, told 
of his dissatisfaction with the Holiday Inn franchise, asked author- 
ization to terminate it and substitute any other affiliation he saw 
fit, including with his own entity. (Tr. 48, et seq.) At this meet- 
ing, Wolf refused to sign a Letter of Authority which Perper had 


prepared for the purpose (Pl. Ex. 3). Perper stated he was starting 
a motel chain of his own. Wolf then stated he had invested in the 
venture because of the Holiday Inn franchise and wanted no other 
identification for the business. (Tr. 51, et seq.) Efforts to force 
Wolf to change his mind were without success (Tr. 57). 


Notwithstanding Wolf’s position, he later learned that the 
Holiday Inn franchise was cancelled September 8, 1965, because of 
Perper’s failure to cure payment defaults thereunder (Pl. Ex. 5). 
Perper substituted the identification of Interstate Inn International, 
an entity created and wholly owned by Perper (PI. Ex. 4). 


At a venture meeting early in 1966, Wolf was handed an 
operating statement for the year ended December 31, 1965 (PI. Ex. 
6). There he found that Perper had been paying himself $200.00 
per week and that he had loaned $83,000.00 to other entities in 
which he was a principal. He also found Defendant had sold parts 
of his interest to others—all in violation of the agreement, 


Wolf then filed this suit. At the conclusion of Wolf's testimony 


on liability, only, (Tr. 37), the court granted Perper’s motion to dis- 
miss and entered judgment for Perper, pursuant to Rule 41(b), 
Federal Rules of Civil Procedure. 


ARGUMENT 


I. Dismissal Pursuant to Rule 41(b) Was Error 
When Record Showed Right to Relief 


Rule 41(b), Federal Rules of Civil Procedure, provides that, in 
actions tried without a jury, upon motion at the end of the plain- 
tiff’s case, the court may dismiss the complaint if Plaintiff has 
shown no right to relief upon the facts and law. 


However, “if on the facts it appears that any relief could be 
granted,” the motion should not be granted. 2B Barron and 
Holtzoff, Federal Practice and Procedure, 1 919. The Supreme 
Court of Alaska, interpreting a similar provision of Alaska civil pro- 
cedure, recently stated, 

“But, where plaintiff has presented a prima 
facia case based on unimpeached evidence we are of 


the opinion that the trial judge should not grant the 
motion even though he is the trier of facts and he 


‘may not himself feel at that point in the trial that 
the plaintiff has sustained his burden of proof.” 
Rogge v. Weaver (Alaska 1962), 368 P.2d 810, 813. 


The first breach was Perper’s causing cancellation of the 
Holiday Inns of America franchise. The Court ruled that such a 
departure from the agreement required unanimous consent (Tr. 166; 
Pi. Ex. 2). The purpose of the venture was to operate a Holiday 
Inn (Tr. 42, 65; Pl. Ex. 2). In 1965 Perper called a meeting and 
expressed his dissatisfaction with a raise in fees (Tr. 48). The fran- 
chise agreement provided for such raises (Pl. Ex. 1). Perper stated 
that he was starting his own motel chain and submitted a docu- 
ment, which, if signed by the venturers, would authorize him to 
substitute any other affiliation he saw fit, including his own entity 
(Tr. 52: Pl. Ex. 3). Wolf insisted that he wished to continue the 
Holiday Inns affiliation and refused to sign the Letter of Authority 


(Tr. 51, 56, 57, 58; Pl. Ex. 3). Holiday later cancelled the franchise 
for failure to correct violations and defaults (Pl. Ex. 5). Neverthe- 
less, the Court found that Perper had done nothing to bring about 
the cancellation (Findings 4). 

It was obvious that Perper caused the cancellation. He was the 
only salaried managing venturer. He refused to make the payments 
which precipitated the cancellation. He then brought this motel 
into his own entity, Interstate Inns International (Pl. Ex. 4). 


Since unanimous consent to such a change was necessary and 
Wolf expressly declined to give Perper the authority he requested, 
the agreement was breached. Yet, the Court found Wolf had not 
sustained his contention, by a “fair preponderance of the evidence” 
that Perper had caused the cancellation. Such a judgment assumes 
evidence of equal or greater value to the contrary. No such evi- 
dence was before the Court before it made its ruling. 


The second breach alleged violation of that portion of the 
agreement which expressly forbade the lending of venture money to 
other businesses. Perper did take $83,531.00 (Pl. Ex. 6) of venture 
funds for use in other ventures in which he was interested (Findings 
5). The Court found that the Venture could recapture these funds 
but that Wolf had failed to establish by a preponderance of the evi- 
dence his right to his fractional interest thereof (Tr. 172, 173; Find- 
ings 5). This was not a stockholder’s action for the benefit of a 
corporation but only for a breach of contract as it affected Wolf's 
personal rights. 


The third breach alleged Perper’s assignment of portions of his 
venture interest to third persons (Tr. ; Pl. Ex. 2). Wolf never 
received the required notice of Perpers’ interest to sell any part of 
his interest (Tr. 91). Woif was not allowed to testify as to what he 
would have done had he known about it (Tr. 92). 


Wolf’s counsel attempted to explain the importance of prior 
notice (Tr. 174-178). Nevertheless, the Court found there had been 
no breach by the assignment (Findings 6). 


The fourth breach alleged that Perper drew $200.00 per week 
for his services, rather than the $100.00 per week provided in the 
agreement. That action was taken without prior approval of the 
other venturers (Findings 6). Wolf did not learn of the increase 
until after he received the auditor’s report, several months after its 
date, December 31, 1965 (Tr. 91, 112, 133, 134, 181). The Court 
observed that Perper’s unilateral action in doubling his salary was 
“arbitrary and dictatorial” (Tr. 180). Wolf filed suit in July, 1966. 
‘Nevertheless, the Court ruled that Perper’s action was known to the 
venturers who acquiesced in, ratified and approved it and conse- 
quently, there was no breach (Findings 6). 


Thus, in each allegation of breach, the Court found that Perper 
had expressly violated the terms of a written agreement. If a party 
to a written agreement can no longer rely upon its terms for his 
protection, the contract becomes a nullity. If Perper has judicial 
sanction to violate the terms of an agreement with impunity, the 
stage is set for economic chaos. 


Wolf had a fractional interest in the venture. “His damages 
would have been proveable at the appropriate stage. If Perper felt 
that the other venturers should have been joined in the suit, he did 
not pursue that remedy. (Rule 19, F.R.C.P.). 


II. Preponderance of the Evidence Is Not the 
Proper Standard for Ruling on 
Motion Under Rule 41(b) 


The Court found that Wolf “did not sustain, by a fair 
preponderance of the evidence, the contention that the defendant 
caused the Holiday Inns to cancel the contract.’ (Findings 4). 


This Court, in National Council, etc. v. Subversive, etc. (1963), 
116 U.S.App.D.C. 162, 322 F.2d 375, in interpreting a statutory 
use of the term “preponderance of the evidence,” stated that “The 
evidence itself must have qualities of substance and also must out- 
weigh the contrary evidence.” The only evidence here was the testi- 
mony of Wolf and Perper, as well as exhibits, One of the latter was 
introduced by Perper (Tr. 140, et seq.). 


Therefore, there was no weight of evidence to be balanced and 
no proper test for a preponderance. 


Ill. Cases Involving Common Questions of Law 
and Fact, Pending Before the Same 
Court, Should Be Consolidated 


Rule 42(a), Federal Rules of Civil Procedure, provides for the 
consolidation of cases having common questions of law and fact. 
The rule is designed and intended to encourage consolidation. 
Attalee Hydratane, etc. v. Lowry, etc. (D.C. Miss. 1966), 41 F.R.D. 
164. “Trial judges are urged to make good use of Rule 42(a) of the 
Federal Rules of Civil Procedure where there is involved a common 
question of fact and law as to the liability of the defendant in order 
to expedite the trial and eliminate unnecessary repetition and con- 
fusion; .. .” Dupont v. Southern Pacific Co. (C.A. 5, 1966), 366 
F.2d 193. Furthermore, if certain issues come up which should be 
tried separately to avoid confusion, a separate hearing can be 
ordered. Kelly v. Green (C.A. 3, 1961), 295 F.2d 18, 


Shortly after this suit was filed, another venturer, Herman 
Jones, sued Perper, Civil Action No. 2753-66 (now being appealed 
to this Court). Both had identical questions of law and fact. Wolf 
and Jones sought to consolidate the cases for trial. Their motions 
were successfully opposed by Perper. Yet the trial court impliedly 
criticized Wolf for failure to join all the other venturers in his suit, 
leading to “a multiplicity of suits.” (Findings 7). 


Consequently, the District Court heard and now this Court is 
faced with hearing two separate cases when one trial and appeal, if 
necessary, would have sufficed. 


IV. An Objecting Party May State 
His Reasons Therefor 


Rule 46, Federal Rules of Civil Procedure, provides that a party 
must make his objection known to the court “and his grounds 
therefor.” As stated in Barron and Holtzoff, Federal Practice and 
Procedure, § 1021, 


An objection must be so definite as to indicate to 
the trial court the precise ground upon which the evi- 
dence is inadmissible or the ruling objectionable. The 
purpose of an objection is to call the court’s atten- 
tion directly to the matter and thus enable it to 
avoid error. ... A specific objection is necessary, 
and counsel may ask for a ruling disposing of his 
objection. The requirement is not a mere technical 
formality but substantial observance is vital both to 
protect the trial court and the parties. Without a 
specific objection and ruling thereon, the appellate 
court will ordinarily decline to review the question. 


| The record is replete with instances where the court simply 
refused to allow Wolf’s counsel to object, let alone state the basis of 


his objection. (Tr. 70, 92, 105, 111, 118, 119, 135, 136, 147). 
Indeed, the Court admonished counsel that “I don’t hear arguments 
on the admissibility of evidence.” (Tr. 70). 


As a matter of fact, there were numerous interruptions of 
Wolf’s direct examination by Perper’s attorney to insert his own 
points (Tr. 50, 77, 86, 90, 150). When Wolf’s counsel objected to 
one such interruption, he was told, “Please do not interrupt. He has 
a perfect right to call the Court’s attention to any part of an exhibit 
he wants the Court to consider, just as you have.” (Tr. 90). 


In fact, the seeming partiality became manifest when the Court 
overruled Wolf’s motion to exclude Perper’s father from the court- 
room as possible rebuttal witness (Tr. 83), although the rule on 
witnesses had been invoked at the start (Tr. 3). 


The Court displayed its antipathy to Wolf’s case from the time 
it learned that cash distributions to Wolf had exceeded his invest- 
ment (Tr. 20-23, 98-100), although damages were not then in issue, 


CONCLUSION 


The judgment should be reversed and the case remanded, with 
appropriate instructions. 


Respectfully submitted, 
NATHAN L. SILBERBERG, 
HOWARD B, SILBERBERG 
1001 Pennsylvania Building 
Washington, D.C. 20004 
DI - 7 - 4550 


Attorneys for Appellant 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,701 


SEYMOUR WOLF, 
Appellant, 


Vv. 


MARTIN H. PERPER, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 


1. Was the trial Court correct in dismissing Appellant’s case and 
entering judgment for Appellee? 


STATEMENT OF THE CASE 


Appellant, (hereinafter called Wolf), and Appellee, (hereinafter 
called'Perper), were two of eighteen joint venturers who entered into 
an Agreement to form a Joint Venture known as “College Park Motel 
Joint Venture” which led to the construction and operation of a motel 
in College Park, Maryland (P. Ex. 2). Perper and venturer Sol C. 
Snider were designated to hold all of the assets and property of the 
Joint Venture. (P. Ex. 2). The management of the business of the 
Joint Venture was to be the respondibility of all of the venturers 
and each was to have equal rights in said managment, (P. Ex. 2, No. 
16), except that management of the construction of the motel was 
vested in Perper, Herman Jones and Sol C. Snider. Perper was desig- 
nated by the Venture to supervise the operation of the motel on a 
day to day basis. (P. Ex. 2, No. 20). 


During the course of the operation of the motel, Wolf was paid 
$7,600.00 by the enterprise (T. 99-100). In the wintertime, the slack 


motel season, Perper borrowed monies personally so that Wolf and 
other'members of the Joint Venture could receive cash contributions. 
(T. 108-109). Perper also obligated himself personally for many 
hundreds of thousands of dollars of obligations of the Joint Venture 
for the mortgage loan and furniture to operate the motel. Wolf 
declined to pay his proportionate share of monies needed to pay for 
a new boiler when there were insufficient monies at hand to pay for 
it. (T. 126-127). Perper turned over 5 per cent of his interest in 
the Venture to Marvin Riibner in return for his performing the 
accounting work for the Venture. (T. 104). Perper also sold 2% 
percent of his interest in the motel and turned over the monies 
which he received therefrom to the Venture to use in paying its bills. 
Wolf 'did not complain of this sale and actually consented to it. (T. 
142-143) 


None of the other members of the Venture are parties to this 
litigation. 


In 1965, at a meeting of the Joint Venture attended by Wolf, 
Perper advised the venturers that Holiday Inns of America who had 
issued a franchise to the Joint Venturers, was about to raise the daily 
room payment for the Joint Venturer’s motel and that further, Holi- 
day was putting in a new teletype or referral system for which the 
motel would be assessed a portion of the expenses, that he thought 
it unfair and that he intended to fight Holiday on the increase. (T. 
48, 49) At that time, a “Letter of Authority” dated February 4, 
1965, was executed by 92% percent of the members of the Venture, 
(T. 122, P.Ex. 3) which recognized that it might be advisable to ter- 
minate the Holiday Inn franchise, and which permitted Perper, in his 
sole discretion, to cancel and terminate the franchise relationship 
with Holiday Inns of America. Perper did not cancel or terminate 
the franchise and Wolf conceded that Perper and other members of 
the Joint Venture tried to hold on to said franchise as long as pos- 
sible. (T. 121). At one of the meetings of the Joint Venture, the 
charge of Holiday Inns for teletype service in the amount of 
$15,000.00 per year was discussed and it was explained that the 
amount of business received by the mctel from this system did not 
justify the charge. (T. 117). Perper discussed with Wolf and other 
members of the Venture the problems he had experienced with Holi- 
day Inns of America. Holiday had 3-4 times previously raised the 
franchise fees. (T. 115). 


On September 8, 1965, Holiday Inns of America notified Per- 
per that it was cancelling and terminating the Franchise Agreement 
effective immediately. (P. Ex. 5). On November 11, 1965, Perper 
sent a letter to Wolf and all members of the Joint Venture advising 
them of what he said they were already aware, that Holiday Inns of 
America had sent him a letter purporting to cancel the Franchise 
Agreement, and that he had informed Holiday Inns of America that 
the cancellation was improper, was without justification, and that 
Holiday Inns of America would be held liable for any damage result- 


ing therefrom. He further advised the Venture that he had declined 
to permit the Holiday Inns sign in front of the motel to be removed 
until it could be replaced with an Interstate Inns International sign 
and reminded the Venture that as they knew, the Venture had been 
using the service mark “Interstate Inns International” for some time. 
Further, that in addition to challenging the propriety of the purported 
cancellation, he advised the Venture that he intended to assert claims 
under the anti-trust laws and otherwise against Holiday Inns of Am- 
erica for damages inflicted as a result of various aspects of the opera 
tion of the Holiday Inns system, and that in this connection, he had 
retained a law firm to handle these matters. (P. Ex. No. 4). 


From the time Wolf started to get financial statements, he knew 
that Perper was receiving $200.00 per week for supervision on a day 
to day basis, on behalf of the Joint Venture, the operations of the 
motel. This continued over several years and neither Wolf nor any- 
one else took any steps to change the amount of the payments. (T. 
92, 101, 114, 133-134). 


While the financial statement of the Venture for the year end- 
ing December 31, 1965 (P. Ex. 6) reflected loans to Fairfax Limited 
Partnership, Andrews Motel Joint Venture, Don-Bar Construction 
Corporation and Martin Perper Associates, the year-end financial 
statement for December 31, 1966, one year later, demonstrated that 
these had been eliminated and that the College Park Joint Venture 
owed Martin Perper Associates $5,339.06 and Don-Bar Construction 
Corporation $5,122.00 or a total of $10,461.00 for monies advanced 
to the Joint Venture by Perper and companies owned by him. (Ex. 
9). 


At the conclusion of Appellant Wolf’s case, the Court dismissed 
the action and found that the termination of the franchise or license 


by Holiday Inns of America was not due to any action on the part 
of Perper. The Court next found that although financial reports in- 


dicated that Perper was indebted to the Venture for money that had 
been borrowed (the December 31, 1966 Financial Statement does 
not bear this out and in fact shows that the Joint Venture was 
indebted to Perper and a company owned by him in the amount of 
$10,461.00) that it did not follow that each Joint Venturer was 
entitled to recover his proportionate share of the amount involved. 


The Court further found that while Perper assigned a part of 
his interest to others, one assignment was to an accountant who 
agreed to do the accounting work for the Joint Venture in consid- 
eration of the assignment, and that this was acquiesced in by all of 
the Joint Venturers, that another assignment of a small interest was 
consented to by Wolf, as well as by other Joint Venturers, and that 
in any event, neither Perper or any other Joint Venturer was dam- 
aged by the sales. Finally, the Court held that while the Joint Ven- 
ture Agreement provided that Perper was to receive $100.00 per 
week for his services and drew $200.00 per week, that the evidence 
adequately showed that this fact was known to the Joint Venturers 
who acquiesced, ratified and tacitly approved of it. The trial Court 
also pointed out that it was inclined to the view that there was a 
lack of indispensable parties in that all of the Joint Venturers should 
have been joined as parties. 


SUMMARY OF ARGUMENT 


Appellant failed to establish a breach of contract by Appellee 
with respect to any of his claims which would form the basis for a 
recovery. Perper did not cause cancellation of the Holiday Inns of 
America franchise. He was not indebted to the Joint Venture but it 
was indebted to him and to a company owned by him in the amount 
of $10,461.00 for monies loaned to the Joint Venture. While Per- 
per assigned portions of his own interest to others, two of said 
assignments were to an accountant who received 5 percent of Per- 


per’s own interest in the Venture for keeping the records and which 
Wolf agreed to. 2% percent of Perper’s interest was sold for monies 
to pay the bills of the Venture, to which Wolf agreed, and the other 
assignments totaling 5 percent did not in any way affect Wolf’s inter- 
est. The trial Court found, and the record supports the fact, that 
neither Wolf nor any other Joint Venturer was damaged by the fact 
that Perper sold proportionate shares of his interest. Wolf and all 
members of the Joint Venture acquiesced and ratified the $200.00 
which was paid weekly to Perper for his management of the motel. 
Wolf brought this action only for himself. Perper and Sol C. Snider 
held the assets of the Venture for all members of the Joint Venture 
and Wolf and all venturers had equal rights in management. All of 
the members should therefore have been joined in this action and 
there was a lack of indispensable parties. 


ARGUMENT 


I. Appellee Did Not Cause the Cancellation 
of the Holiday Inn Franchise. 


The record in this case is clear that Perper did not cause a can- 
cellation of the Holiday Inns of America franchise and Wolf conceded 
that Perper and other members of the Joint Venture had attempted 
to hold on to the franchise as long as was possible. (T. 121). The 
testimony discloses that Perper was at all times acting in the best 
interests of Appellant and the other members of the Joint Venture 
in disputes with Holiday Inns of America over various excessive 
charges made by Holiday. The problems with Holiday which were 
discussed at meetings of the Joint Venture included excessive charges 
for teletype service and exorbitant increases in franchise fees. The 
unfairness of Holiday Inns of America was recognized by 92% per- 
cent of the members of the Venture when on February 4, 1965, they 
executed a Letter of Authority which permitted Appellee, in his sole 


discretion, to cancel and terminate the franchise with Holiday. This, 
however, he did not do. 


Even after Holiday had purportedly canceled the franchise, Per- 
per, acting for the Venture, took the position that the cancellation 
was improper and advised Holiday that it would be held responsible 
for damages to the Venture resulting therefrom and all of the evi- 
dence in this connection, both oral and documentary, was furnished 
by Appellant. 


The lower Court very properly found that the termination of 
the franchise was not due to any action on the part of Perper and 
that he had done nothing warranting the action of Holiday. 


Pursuant to the authorization given to him by 92% percent of 
the members of the Venture in the Letter of Authority, the motel 
was then operated under the name of Interstate Inns International. 
No unanimous consent was needed for the change as claimed by 
Wolf, but the matter is actually moot because Perper, as the Court 
has found, did not cause the cancellation and Wolf himself conceded 
that Perper and other members of the Venture tried to hold on to 
the franchise as long as possible. A partnership need not have unan- 
imous consent of its partners to make decisions. A majority is all 
that is necessary and in this case, 92% percent signed the Letter of 
Authority. 


II. Appellee Was Not Indebted to the Venture 
Which Was in Truth Indebted to Him. 


Wolf contends a violation of the Agreement by Perper because 
of loans reflected on the December 31, 1965 Financial Statements 
to Fairfax Limited Partnership, Andrews Motel Joint Venture, Don- 
Bar Construction Corporation and Martin Perper Associates. While 
the Court found that Perper had borrowed some funds, the trial 


Judge overlooked the fact that the year end statement for December 
31, 1966, not only demonstrated that these loans had been completely 
eliminated but that the Joint Venture owed Martin Perper Associates 
$5,339.00 and Don-Bar Construction Corporation $5,122.00 or a 
total of $10,461.00. And the trial Court properly pointed out that 
it did not follow that each Joint Venturer is entitled to recover a 
proportionate share of a loan. Action would, of course, have to be 
taken by all members of the Joint Venture or on behalf of said Ven- 
ture. This was, of course, not the case here. And, in this connec- 
tion, it should be borne in mind that Perper and venturer, Sol C. 
Snider, were designated to hold all of the assets and property of the 
Joint Venture and the management thereof was to be the responsi- 
bility of not only these persons but all of the venturers, including 
Wolf. 


Ill. Appellant’s Remaining Claims of Breach 
Are Likewise Without Merit. 


The alleged third breach dealt with Perper’s assignment of por- 
tions of his venture interest to third persons. These could not pos- 
sibly' form the basis of an action because, in one instance, the assign- 
ment was with the approval of Wolf, to an accountant who per- 
formed the accounting work for the Venture, and in another instance, 
Wolf consented to the assignment. These and other assignments could 
not have in any way affected Wolf’s interests and rights in the Ven- 
ture for each venturer’s pro rata share of profits and losses was to 
be determined in accordance with the percentage of his interest in 
the partnership. (P-Ex. 2, 9). Wolf’s 2% percent interest in the Ven- 
ture would therefore not be diminished regardless of what Perper 
did with part of his own interest in the Venture. 


There is likewise no basis for Wolf’s claim that Perper was not 
entitled to $200.00 per week for managing the business, in view of 


the fact that the Joint Venture Agreement provided that he was to 
receive $100.00 per week. The record is replete with admissions of 
Wolf demonstrating that from the time he started to get financial 
statements from the accountant that it was apparent that Perper was 
receiving $200.00 per week, that this continued on a permanent 
basis and that neither he nor anyone else in the Venture took any 
steps to change the payment. The trial Court, therefore, very prop- 
erly held that this fact was known to Wolf and to the other mem- 
bers of the Joint Venture, and that they thereby acquiesced, ratified 
and tacitly approved of said payment. 


IV. There Was a Lack of Indispensable Parties. 


Wolf brought this action solely for himself and not on behalf 
of the Joint Venture which included eighteen (18) parties and in 
which he had only a 2% percent interest. Any right that he had to 
money arising out of the operation of the joint venture could only 
be determined as set forth in the Agreement (P.Ex. 2, 9), by consid- 
ering the amount of capital contributed by Wolf, as increased by his 
pro rata share of all undistributed profits, and as decreased by with- 
drawals from his capital account and his pro rata share of all losses 
incurred by the Joint Venture. He had no right to recover here even 
if he had proven his claims, the money belonging to the Venture 
subject to the provisions of the Agreement, and to appropriate 
accounting. All members of the Venture, therefore, had a material 
interest in the subject matter of this law suit. Olson v. Miller, 105 
U.S. App. D.C. 54, 263 F.2d 738. 


While the lower Court did not dismiss the action because of a 
lack of indispensable parties, the trial Judge was inclined to such a 
view and indicated that all of the Joint Venturers should have been 
joined as parties. He pointed out that if this were not done, that 
every one of the numerous Joint Venturers would have a right to 
bring a separate suit for his fractional portion of the alleged damages. 
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While a multiplicity of litigation is, of course, of concern to 
the Court, there was a clear lack of indispensable parties. 


The lower Court very properly dismissed this action under the 
provisions of Rule 41(b) because both on the facts and the law, Wolf 
showed no right to relief. Each of the findings of the Court was 
proper and was based not only upon admissions of Wolf and the 
documentary evidence but also upon the failure of Wolf to prove a 
prima facie case requiring any evidence from Perper. 


V. Appellant’s Additional “Issues” Provide 
No Basis for a Reversal. 


Appellant criticizes another Judge in the trial Court for failure 
to consolidate this case with the case of Herman Jones against Ap- 
pellee, Civil Action No. 2753-66, which he points out is now being 
appealed to this Court. While some of the same issues involved were 
identical with the issues herein, there were, as the record will dem- 
onstrate, additional and different issues involved. The trial Judge in 
No. 2753-66, who was not the same lower Court Judge who tried 
this case, resolved the identical issues in favor of Perper as did the 
trial Judge in this case and entered judgment for Perper. 


Nor is there any basis for Appellant’s counsel’s charge that the 
lower Court refused to permit him to object or to state the basis of 
his objection or that the trial Judge displayed antipathy to Wolf’s 
case. A review of the record will demonstrate that the trial Judge 
was manifestly fair to all parties. Wolf does not contend that he was 
prejudiced or that his case was damaged by virtue of the Court’s 
action in denying objections which he made. It is not necessary for 
a Court to permit counsel to explain a reason for his objection where 
the Court is not in need of an explanation. The objection will suf- 
fice if counsel feels that the evidence is improper. And the record 
in this case discloses that the Court on three different occasions did 


1] 


call for a reason for counsel’s objection (T. 116, 125, 129). Further, 
Rule 46 of the Federal Rules of Civil Procedure provides that: 
“If a party has no opportunity to object to 
a ruling or an Order at the time it is made, the 
absence of an objection does not thereafter 
prejudice him.” 


CONCLUSION 


The findings by the trial Court were comprehensive and perti- 
nent to the issues, there was adequate testimony to support said 
findings and the lower Court judgment should therefore be affirmed. 


Richard W. Galiher 
William E. Stewart, Jr. 
William H. Clarke 
1215 19th Street, N. W. 
Washington, D.C. 


Attorneys for Appellee 


